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In addition to the mandatory and discretionary guiddines based on congtitutiona and statutory
requirements, there are a number of operationa consderations that the Montana Didtricting and
Apportionment Commisson (Commisson) must condder, including the population and geographic
databases to be used by gtaff in the preparation of redigtricting plans, the aggregation and alocation of
population data by race and ethnicity, the starting point, and the timeline for congressond redigtricting.

POPULATION AND GEOGRAPHIC DATABASE

There is no explicit population database that the Commission is mandated by law to use. Itisimpliedin
the Montana Condtitution and statutes that the federal decennia census will be used for digtricting and
gpportionment. The Montana Congtitution, Article V, section 14, provides that the congressona plan
isto be submitted to the Secretary of State within 90 days after the find decennid censusfigures are
available. Thefederal decennid census figures are the most widely used database for redigtricting,
athough some states have conducted their own census.

The 1990 Didtricting and Apportionment Commission adopted "the officid, find results of the 1990
federd decennid census as the exclusive, permissible data base for population for usein developing the
date legidative redigricting plan”. The U.S. Bureau of the Census ddlivered this datain the form of
P.L. 94-171 data, named after the federa legidation that required the data to be delivered to the State
by April 1inthe year following the federal decennid census (13 U.S.C. 141(c)). Geographica data
was aso provided in the form of the TIGER/Linefiles or Topologicaly Integrated Geographic
Encoding and Referencing system Line files, which provide the geographic basis for the population
data

In 1990, the Census Bureau did not "adjust” the data; however, it estimated the number of people not
counted by conducting a postenumeration survey separately from the census and compared the
findings. The net undercount for 1990 is the difference between how many people were actudly
counted in the 1990 Census (the officid count) and the estimate of how many people lived in the United
States at that time (the adjusted count). The United States had an overal net undercount of about 4
million peoplein 1990, approximately 1.6%. Montanas undercount was 2.4% of total population and
9.2% of American Indian population. The Commission did not consder any additiona data that was
received after receipt of the P.L. 94-171 data.



The U.S. Bureau of the Censusimplemented an Accuracy and Enumeration Survey for the 2000
Census that uses sampling to adjust the data for any undercount.! It has recently passed a federd
regulation that the Director of the Bureau of the Census will make the final determination, after receiving
arecommendation from the Executive Steering Committee for ACE Policy, regarding the methodology
to be used in calculating the tabulations of population reported to states pursuant to 13 U.S.C. 141(c).
The Director may decide to use the statistical method of "sampling” to produce the population
tabulations (adjusted datd) if feasible to do so o, if not feasible, to use the unadjusted data. Whichever
decison is made, the datawill becomethe P.L. 94-171 data that is reported to states for redistricting
purposes pursuant to 13 U.S.C. 141(c). If the sampling method is used (adjusted data), then the data
prepared without sampling (unadjusted data) must aso be made available pursuant to P.L. 105-119.

As part of the preparation for redigtricting, the staff have asked that both data sets be forwarded to the
Commission in the event that the adjusted data set becomesthe P.L. 94-171 data set reported to
states.

Action Requested:

The Commission should adopt the database that it will use for geographic purposes and for population
tabulations prior to the receipt of data. The TIGER/Line files are gppropriate regardless of the
population database chosen. The P.L. 94-171 datawas used in the last round of redistricting and
could be adopted for thisround. Thiswould leave the decison of using the adjusted or unadjusted
population figures to the Director of the Bureau of the Census. If the Commission wishes, it could
adopt the unadjusted data set regardless of whether it is produced asthe P.L. 94-171 data set or the
P.L. 105-119 data set. Neither decision will be without controversy and could be subject to potentia
litigation.

RACIAL DATA AGGREGATION and ALLOCATION

The Office of Management and Budget (OMB) announced revisons to the standards for classification
of federa data on race and ethnicity in an October 30, 1997, notice. These revised standards were
followed by the U.S. Bureau of the Census for Census 2000 and by other federd agencies. These
standards are what guided the race and ethnicity questions on the census forms that allowed personsto
identify themsdlves as members of one or more races. There are five minimum race categories (Smilar
to what was used for the 1990 Census)--American Indian or Alaska Native, Asan, Black or African

1 In Department of Commerce v. House of Representatives, 119 S, Ct. 765 (1999), the Supreme Court held
that 13 U.S.C. 195 does not permit the use of sampling to produce population counts for the purposes of
apportioning seatsin the House of Representatives among the states. However, for other purposes, Section 195 has
been interpreted by the U.S. Bureau of the Census to require the Secretary [of Commerce] to authorize the use of the
statistical method known as 'sampling', if feasible, in carrying out the provisions of [that section of law] (emphasis
added).




American, Native Hawalian or Other Pacific Idander, and White. In addition, there are two ethnicity
categories--Hispanic and Non-Hispanic. These variables can result in 126 separate categories of racial
and ethnic combinations.

The OMB has worked closgly with agencies respongble for monitoring and enforcing civil rights lavs
and has developed guidelines for aggregation and alocation of the multiple-race responses for usein
civil rights monitoring and enforcement. These guiddines were published in aMarch 9, 2000, release,
OMB Bulletin No. 00-02. It isintended to provide consistency across agencies that enforce civil rights
laws and does not preclude use of more detalled information. It so does not involve methods that
require fractiona or double counting of individuals or arbitrary alocation of responses to one minority
group versus another.

The aggregation and allocation guidance document is attached. Initial aggregation compiled according
to this guidance would result in a person being counted in one of the five Single-race categories, one of
the four double-race categories, any other combination that represents more than 1% of the population
in ajurisdiction, or the balance of individuas reporting more than one race. Any category of less than
1% would be dlocated as described below.

Because Montanas minority population is smdl, numerous categories will undoubtedly fal benegth the
1% threshold. For any category that exceeds 1%, the dlocation guiddine can be applied. The
dlocation guiddine is intended for federa agenciesfor usein civil rights monitoring and enforcemert,
which is perhaps amore stringent sandard than the Commission may need to initidly apply, but it
provides a standard that could be used for purposes of litigation, if necessary, has been based on input
from the U.S. Department of Judtice, and will be used in enforcing Sections 2 and 5 of the Voting
Rights Act of 1965.

For purposes of determining compliance with the mandatory criteria of protection of minority voting
rights, the Commission could alocate the categories of responses for more than one race as suggested
in the bulletin:

(2) if the category combines responses including one minority race and White, the responses
would be dlocated to the minority race; or

(2) if there are responses that include two or more minority races, the Commission would
analyze the patterns based on aternative alocations to each of the minority groups?

The origind database will remain intact, and more detailed andysis can be accomplished throughout the
course of redigtricting. |f adopted, the aggregation and guidelines described above would assist staff in

2In the event that public testimony raises an objection, staff can be directed to try alternate plansto
address the race or ethnic combination under discussion.



providing more manageable numbers to assst Commisson members in addressing the variable of race
and ethnicity in their application of adl of the mandatory criteria and applicable discretionary criteria

Action Requested:

Staff recommends that the Commission adopt the above operationa guideline based on the OMB
Bulletin No. 00-02. It will provide a systematic method by which to aggregate and dlocate its race and
ethnicity data for the 2000 Census databasg, it is based on extensive work between the federa
agencies, and no aternative methods have been discovered or offered at thistime.

This Commission guideline can be adopted as an initid gpproach with which to analyze the data when it
isreceived by April 1, 2001. This Commission guiddine may be amended once the actud datais
received or if new information is provided, and the actud response categories may be reviewed for
further determination of gppropriate aggregation and alocation. The Commission should apply the
chosen method to dl digtricts consstently, and if andysisis changed during the course of redidtricting, it
should be retroactively gpplied to any tentatively adopted digtricts for reanays's, which may require

changing didrict lines
STARTING POINT

In the round of redigtricting accomplished in 1974, the Commission began its work in the northeastern
corner of the state. In 1980 and in 1990, the Commission began its work in the northwestern corner of
the state.

Concern has aways been raised about the ripple effect and the potentid of redistricting "onesdf into a
corner”. The "ripple effect” will be felt regardiess of where the Commission beginsits work and will be
felt most acutely in eastern Montana, where population loss has been the greatest, and in the areas of
the state that have recelved the bulk of the population gains. If the Commission follows the procedure
of the last Commission in tentatively adopting districts with the understanding that an areamay need to
be revigted and if the Commission uses the population deviation alowance of plus or minus 5% from
the ideal population in abaanced manner, then both of these concerns can be mitigated.

Action requested:

Asan operationa concern, it would be most helpful to staff in developing awork plan and schedule for
the period between June 2001 and January 2003 if a starting point is chosen. The point could be one
of the geographica "corners' of the Sate asin the past, an urban or rurd garting point, or any other
possible point, as long as one starting point is selected and guidance provided on the geographical
direction in which to proceed.

TIMELINE



The President will be informed of the resdent populations for each state by December 31, 2000.
Within 3 weeks, the Governor will be informed by the House of Representatives of the results of
regpportioning. The census population data for redigtricting is not expected until sometime between
February 12, 2001, and March 21, 2001, during the 2001 regular session of the Legidature. The
Commissionisrequired to fileitsfind congressiona redigtricting plan within 90 days from the recaipt of
the officid censusdata. It isrequired to hold a public hearing on the plan.

Action Requested:

Staff proposes that the Commission tentatively set a public hearing date on the congressiona plan
between May 14, 2001, and June 15, 2001. The actua 90-day count will rule, but these dates should
provide ample time for saff to prepare dternate plansif, in fact, Montana receives a second seet. |If
Montana does not receive a second seet, a short hearing can be held on the single-seat plan and the
Commission could immediately file the plan a the Secretary of State's office.

Following congressiond redidricting, staff will prepare amore detalled timeline for legidative
redigtricting over the June 2001 to January 2003 time period for consideration by the Commission.

Cl2255 0311sfoa

3 pL.94-171 requires the U.S. Bureau of the Census to report selected census tabul ations to the states by
April 1 of the year following the censusyear. The Census Bureau has scheduled completion of the release of
redistricting data to the states by March 21, 2001 (Census Bureau website, FAQ 5/25/99).
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