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A Bill for an Act entitled: "An Act revising |l aws regardi ng
sexual intercourse wthout consent; providing a maxi num penalty
when the offender is 18 years of age or younger and the victimis
14 years of age or older, it is a first offense, and no force was
used; providing that 18 year olds convicted of sexual intercourse
wi t hout consent regarding a victimage 14 or ol der do not have to
regi ster as sex offenders so long as no force was used; and

anendi ng sections 45-5-503 and 46-23-502, MCA. "

Be it enacted by the Legislature of the State of Mntana:

Section 1. Section 45-5-503, MCA, is anended to read:

"45-5-503. Sexual intercourse w thout consent. (1) A person
who knowi ngly has sexual intercourse w thout consent with another
person commts the offense of sexual intercourse wthout consent.
A person may not be convicted under this section based on the age
of the person's spouse, as provided in 45-5-501(1)(a)(ii)(D).

(2) A person convicted of sexual intercourse w thout
consent shall be punished by life inprisonnment or by inprisonnment
in the state prison for a termof not |less than 2 years or nore
than 100 years and nay be fined not nore than $50, 000, except as
provided in 46-18-219, 46-18-222, and subsections (3) and, (4)
and (5) of this section.
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(3) (a) If the victimis less than 16 years old and the
offender is 4 or nore years older than the victimor if the
of fender inflicts bodily injury upon anyone in the course of
comm tting sexual intercourse wthout consent, the offender shal
be punished by life inprisonnent or by inprisonment in the state
prison for a termof not |less than 4 years or nore than 100 years
and may be fined not nore than $50, 000, except as provided in
46- 18- 219 and 46-18-222.

(b) If two or nore persons are convicted of sexual
i ntercourse without consent with the sane victimin an incident
in which each offender was present at the | ocation where another
of fender's offense occurred during a tinme period in which each
of fender coul d have reasonably known of the other's offense, each
of fender shall be punished by life inprisonnment or by
i nprisonnment in the state prison for a termof not |ess than 5
years or nore than 100 years and may be fined not nore than
$50, 000, except as provided in 46-18-219 and 46-18-222.

(c) If the offender was previously convicted of an of fense
under this section or of an offense under the | aws of another
state or of the United States that if commtted in this state
woul d be an offense under this section and if the offender
inflicted serious bodily injury upon a person in the course of
commtting each offense, the offender shall be:

(i) punished by death as provided in 46-18-301 through
46- 18- 310, unless the offender is |l ess than 18 years of age at
the tinme of the conm ssion of the offense; or

(11) punished as provided in 46-18-219.
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(4) (a) If the victimwas 12 years of age or younger and
the of fender was 18 years of age or older at the time of the
of fense, the offender:

(1) shall be punished by inprisonment in a state prison for
a termof 100 years. The court may not suspend execution or defer
inmposition of the first 25 years of a sentence of inprisonnent
i nposed under this subsection (4)(a)(i) except as provided in
46- 18- 222, and during the first 25 years of inprisonnent, the
of fender is not eligible for parole.

(ii) may be fined an anmount not to exceed $50, 000; and

(ii1) shall be ordered to enroll in and successfully
conpl ete the educati onal phase and the cognitive and behavi oral
phase of a sexual offender treatnent program provided or approved
by the departnment of corrections.

(b) If the offender is released after the nandatory m ni num
period of inprisonnent, the offender is subject to supervision by
t he departnent of corrections for the remai nder of the offender's
life and shall participate in the programfor continuous,
satellite-based nonitoring provided for in 46-23-1010.

(5) If the victimis at |east 14 years of age and the

offender is 18 years of age or younger the offender nay be

puni shed by no nore than 5 years inprisonnent in the state prison

and may be fined no nore than $10,000 if the court finds that:

(a) the offender has not previously been found to have

comm tted or been adjudicated for a sexual offense, as defined in

46- 23- 502,

(b) a psychosexual eval uation of the offender has been
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prepared and the court finds that registration i S not necessary

for protection of the public and that relief fromreqgistration is

in the public's best interest; and

(c) the all eged conduct was consensual as indicated by words

or overt actions indicating a freely qgiven agreement to have

sexual intercourse or sexual contact.

5)3(6) In addition to any sentence inposed under subsection
(2) or (3), after determning the financial resources and future
ability of the offender to pay restitution as required by
46- 18- 242, the court shall require the offender, if able, to pay
the victims reasonabl e nedi cal and counseling costs that result
fromthe offense. The anobunt, nmethod, and tine of paynent nust be
determ ned in the same manner as provided for in 46-18-244.

6)(7) As used in subsections (3) and (4), an act "in the
course of commtting sexual intercourse wthout consent” includes
an attenpt to commt the offense or flight after the attenpt or
conmi ssi on.

~(8) If as a result of sexual intercourse wthout consent
a child is born, the offender who has been convicted of an
of fense under this section and who is the biol ogical parent of
the child resulting fromthe sexual intercourse wthout consent
forfeits all parental and custodial rights to the child if the

provi sions of 46-1-401 have been foll owed.

{Internal References to 45-5-503:

27-2-216 39-51-2111  40-4-219 40- 15-102
40-15-116  41-5-206 42-2-608 44-5-311
45- 1- 205 45-5-501 45-5-512 45-5-512
45-5-512 45-5-628 45- 8- 405 46- 1- 502
46- 16-226  46-18-104 46-18-104  46-18-111
46-18-201  46-18-203 46-18-203  46- 18- 205
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46- 18- 205 46- 18- 205 46- 18- 207 46- 18- 207

46-18-219  46-18-222 46-18-222  46-18-231
46-23-502  46-23-506 46-23-1011 46-23-1011 }

Section 2. Section 46-23-502, MCA, is anended to read:

"46-23-502. Definitions. As used in 46-18-255 and this
part, the follow ng definitions apply:

(1) "Departnent” neans the departnment of corrections
provided for in 2-15-2301.

(2) "Mental abnormality" means a congenital or acquired
condition that affects the nental, enotional, or volitional
capacity of a person in a manner that predi sposes the person to
the comm ssion of one or nore sexual offenses to a degree that
makes the person a nenace to the health and safety of other
per sons.

(3) "Municipality" nmeans an entity that has incorporated as
a city or town.

(4) "Personality disorder"” neans a personality disorder as
defined in the fourth edition of the D agnostic and Statistical
Manual of Mental D sorders adopted by the American psychiatric
associ ati on.

(5) "Predatory sexual offense" neans a sexual offense
commtted agai nst a stranger or against a person with whom a
rel ati onship has been established or furthered for the primry
pur pose of victimzation.

(6) "Registration agency" neans:

(a) if the offender resides in a nunicipality, the police

departnment of that nunicipality; or
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(b) if the offender resides in a place other than a
muni ci pality, the sheriff's office of the county in which the
of f ender resides.

(7) (a) "Residence" neans the |location at which a person
regul arly resides, regardl ess of the nunber of days or nights
spent at that location, that can be | ocated by a street address,

i ncludi ng a house, apartment building, notel, hotel, or
recreational or other vehicle.

(b) The term does not nean a honel ess shelter.

(8) "Sexual offender evaluator" nmeans a person qualified
under rul es established by the departnent to conduct psychosexual
eval uations of sexual offenders and sexually violent predators.

(9) "Sexual offense" neans:

(a) any violation of or attenpt, solicitation, or
conspiracy to comnmt a violation of 45-5-301 (if the victimis
| ess than 18 years of age and the offender is not a parent of the
victim, 45-5-302 (if the victimis less than 18 years of age and
the offender is not a parent of the victin), 45-5-303 (if the
victimis less than 18 years of age and the offender is not a
parent of the victim, 45-5-502 (if the offender is a
professional |icensed under Title 37 and conmts the offense
during any treatnent, consultation, interview, or evaluation of a
person's physical or nental condition, ailnment, disease, or
injury), 45-5-502(3) (if the victimis less than 16 years of age
and the offender is 3 or nore years older than the victin,

45-5-583 46-5-503(1), (3), or (4), 45-5-504(2)(c), 45-5-504(3)

(if the victimis less than 16 years of age and the offender is 4
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or nore years older than the victin), 45-5-507 (if the victimis
| ess than 18 years of age and the offender is 3 or nore years
ol der than the victimor if the victimis 12 years of age or
younger and the offender is 18 years of age or older at the tine
of the offense), 45-5-601(3), 45-5-602(3), 45-5-603(1)(b) or
(2)(b), 45-5-625, 45-5-704, or 45-5-705; or

(b) any violation of a law of another state, a tribal
governnment, or the federal government that is reasonably
equivalent to a violation listed in subsection (9)(a) or for
whi ch the offender was required to register as a sexual offender
after an adjudi cation or conviction.

(10) "Sexual or violent offender" neans a person who has
been convicted of or, in youth court, found to have commtted or
been adj udi cated for a sexual or violent offense.

(11) "Sexually violent predator" means a person who:

(a) has been convicted of or, in youth court, found to have
commtted or been adjudicated for a sexual offense and who
suffers froma nental abnormality or a personality disorder that
makes the person likely to engage in predatory sexual offenses;
or

(b) has been convicted of a sexual offense against a victim
12 years of age or younger and the offender is 18 years of age or
ol der.

(12) "Transient" means an of fender who has no residence.

(13) "Violent offense" neans:

(a) any violation of or attenpt, solicitation, or

conspiracy to comnmt a violation of 45-5-102, 45-5-103, 45-5-202,
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violation listed in subsection (13)(a)."

{Internal References to 46-23-502:

41-
41-
45-
46-
46-
46-

{ Nane :
Title :
Agency :
Phone :
E- Mai | :

3- 205
5-1513
5-513
12- 204
18- 207
23-505

41
41
45
46
46
46

-3-205
-5-1513
-8-221
-18-111
- 18- 207
-23-509

41-5-1513
44-6- 101
46-1-1104
46- 18- 201
46- 18- 256
46-23-101

Jul i anne Bur khar dt
Legi sl ative Attorney
Legi sl ative Services

4025

j bur khar dt @rt . gov}

41-5- 1513
44-6-101
46- 1- 1204
46- 18- 207
46- 23- 215

1 46-24-203 }
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45-5-210(1)(b), (1)(c),
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45-5-401,
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reasonably equivalent to a
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